5/12/70

Memorandum 70«58
Subject: HNew Topic - Appellate Review in the Area of Discovery

You will recall that some time ago the Commission considered z
suggestion that the existing appellate writ procedure be studied and
revised. (See Exhibits ITI and IV attached.) The Commission deter-
mined not to request authority to study this matter, relying primarily
upon Mr. Witkin's views as expressed in Exhibit IV.

Now comes another suggestion that this area of the law peeds study.
See Exhibit I {commenting on inadequacy of law governing appellate
review in the area of discovery}. I sought Mr. Witkin's comments on
this new suggestion. His response is attached as Exhibit II.

It appears that a study of the existing appellate writ procedure
would be worthwhile. However, the Commission already has enough studies
to occupy 811 its time and resources for a number of years. Perhaps we
should send this memorandum to the Judicial Council and request thelr
views on the need for such a study and whether the Council would under=-
take such a study if one is needed.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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April 14, 1970

John DeMoully, Esq.
Executive Secretary
California Law Revisiosn Commission

School of Law

Stanford Univerzity
Stanford, California 24305

Dear John:

I1f my memory serves me,

Re: Appellate Review of
Discovery

within the last few

TELEPHGNE
Higl- 3372
AFEA CODE 213

months someone addressed the Cnmmisslon with a suggestion
that the existing extracrdinary appellate writ procedure

be studled and revised by the Commission.

This eminently

sensible idea floated just lomng enough to be torpedoed by .
Bernie Witkin's witty letter which, whlle not defending

the present body of law {perhaps non-law would be a
better term), suggeqted that other matters of highex

priority might more productively cccupy the Commission's

rime.

Sinee that time a new decision has come down from
the Supreme Court, which, if it really means what it says,
should reopen the QuESLtfi cf providing an alternative pro-
cess of appellate review, at least in the area of discovery.

I invite wyour attention to Pacific Telephone, ete.

v. Superior Court (March 13, 1970) Ho.

the advance sneets).

wil

LA 79,650 (not yet in

T enclose a copy of the pertinent

lan%uage from that opinion as an attechment hereto.
obgerve, the Supreme Court takes great pains to reiter-

As you

ate that it really wmeant whar it saild in Oceanside Union

School District v,

Superior Court, 68 € 24

Tn. 4, Namely,

that eyaraardiﬂavy writs are nof to be looked

upon as the normal vehicie for ve"i&wing trial court discovery
orders, but should be rgserved for the review of first impres-.

sion.



John DeMoully, Esq. -2~ April 14, 1970

Eight vears have elapsed since Uceanside was
decided, and in that time the Supreme Court has repeat-
edly urged this Limitation upm review of discovery
orders by prerogative writ (see cases cited in enclosed
portion of the Pacific Telephons soinion). It seems
therefore not unreasonable to anticipate that the Courts
of Appeal will one of these days decide that the Supreme
Court reslly means it, and wiil stop issuing alternative
writs to review most discovery rulings.

The rule reiterated in Facific Telephone, that
extraordinary writ zeview ig o be [imired to novel cases,
leads to sn snomalous situation which has been repeatedly
eriticized by aone otheyr than Mr, Witkin in his instruc-
rive and entertaining lecturas. I probably cannot say it
as well as he, put the resulit of the Qceapside-Pacific

Telephone writ-ilmiting rule is thiss ,

Case A. A litigant becomes involved in discovery
proceedings, in which the judgze wmakes a plainly erroneous
order, disregarding numerous precedents directly on peint.

As a result, the litigent finds his preparation and conduct
of the case grossly and capriciously interfered with. How-
ever, the point on which the evrronecus ruling was made s
well-settled, and vacating the ordey of the trial court will
result in nothing new or ilmportant in the development of ’
discovery law, Under the Oeearside-Pacific Telephone rule -
the litigant is nmow stuck. He misl now prepaxe and conduct
his case hampered by a patently erroneous ruling of the trial
court. He is not entitled to get appellate review until
after -- proceeding in this unfortunate posture -- he tries
the caze and obtains 2 judgment from which he can appeal. At
best, if he walts several wvedrs, he way get an appellate
decision helding that the trial court erred when it made the
contested discovery order. Putting aside the cost and tra-
vaile of prosecuting a full-fledged appeal from & judgment,
and putting aslde the usual presumptions and attitude of the
reviewing courts which make the appellant’s task something
less than & sure bet, the harm inflicted may well be irrep-
arable. For example, Li the aggrieved ipitigant was entitled
not to have something discovered, but the trial court ordered
that it be discovered. and 1t was in fact discovered, an
appellate adjudication two years latex that the order was
erronecus, becomes little more thap an idle gesture. Unring-
ing a bell, and all that.

Case B. A litlgant becomes juvelved in a discovery:
controversy. Both his attcrney and oppesing attorney are
gentlemen and scholars who do a commnendable job of researching
and presenting the law to the court. The trial court is not only
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a gentleman and 2 scholar but possesses the judicial
acumen of Solomon as well. But it so happene that the
issue raised falls in a grey avea on which there is no
square precedent, and it can be fairly sald that the
trial judge unaided by pertinent declsicnal law can jus-
tifiably rule either way. Under the Oceanside-Facific
Telephone rule, the parties ave now entitled to have the
matter reviewed on & writ ~-- without waiting for a judg-
ment -~ because the issue is novel. :

In cther words, the more egreglous the error
of the trial court, the less right to get effective review
at a time when review would be meaningful. Somebow, I
don't thimk that {s the intended vresult of the Supreme
Court's exhortation to limit review of discovery orders by
prerogative writ. g

It therefore seens to wme that since the Supreme
Court appears to be determined to make the Oceanside-
Pacific Telephone rule of limited review of discovery stick,
some opportunity for interlocutory review of discovery
orders should be provided. I respectfully urge that the
Commission reconsider this matter and draft appropriate
legislation providing for interlocutory appellate review of
discovery orders.

f 5
regg yours,

Since
AR

L
Al

S )
P - ST

{ideon Kanner

et

6K/ jk ;.
enc. -

cc: Bernard Witkin, Esq.



. Initially, we must conslder the
avallability of the prerogative
writ sought by the defendants in
this setting. We spoke directly
to the question of the tircum-
 |stances that would normally jus-
§tify the Invocation of an extraor-
fdinary writ in discovery cases

: lin Ovceanside Unlon School Dis-

| Yirict v. Superior Court (19621, 38

!loal, 2d 180, 185.186 fn. 4 “The

: |precogative writs have been used
! brrequently to review interim or-
ders in discovery cases [Lelta.
' |ttons). But this does not mear
. [that these discretionary writs will
or should Issue as of course In
all meszes where this court may
be of the opinton that the In-
tarim order of the trial court was
erroneous. In most such cases,
'ag Is true of most other intetim
orders, the parties must be rele-
gated to a review of the order
on appeal from the final judg-
‘ment, As iradequate as such re-
vlew may be In some cases. the
.| prerogative writs should only be
used  In discovery matters to re-
view questlons of first impression
that are of general importance
to the tris! courts and to the
profeision, and whete general
guldelines can be lald down lor
i | suzure cages.” N
1 : Desplte thls express declara-
.{tlon of the necessary limitations
‘1on the avallability of the preroga-
| tive wtlts, and our teuflirmance
‘1af this standard in subscquent
‘[ cases (see, 2.g., Associaled Braw-
. ] ers  Distributlng Co. ¥, Superisr
(| Coutt (18672, 65 Cal. 24 383, 585;
Weters v. Suparlsr Court (1B62)
158 (al, 24 885, 890), at least some
appeliate courts have apparently
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i writs as the 'ﬁoijmal instrurents |

Jcontinued to consider prerogative

3

for. reviewlng discovery orders,
(E.g., Peck’s Liquor Inc. v. Supe-
glor Couxt t1863), 221 Cal. App.
24 712, 175 (“When, in discovery
proceedings, the trial court issues
s order requiring answers to
questions propounded; a petition
for writ of prohibitlon Is a prapes
remedy by whith a petitioner
may seek review of the propriety
of that order™); Posschl w.-Su-
parior Court (1961), 229 Cal. ADp.
a4 333; O'Bilen v. Supatlor Court
{1933}, 233 Cal. App. 2d 338, 390.)
We realize. of course, that this:
practice tests primarily on a’
legitimate ‘concern with the in-
adequacies of a review o! dis-
covery ordets niter trial, 10 and
that even under the approach
adopted in Ocesnside such Jn-
adequacy will inevitably In-~
fluence a court's evaluation of
the “general importance” of the

. | question presented.

Nevertheless, appeliate courts
must keep in mind that too lax.
a view of the “exttaordinary”

nature of prerogative writs, fen-

dering substantial pretrial appel-
iate del2y a usual hazard of the
uze of dizcovery, iz likely to re-
sult tn more harm to the Judi.
clat process than the depial of
immedlate reiie! from less signif-:
jeant -errors. In our judgment,
the lack ot general import of the
petitioner’s objections in the [n-
gtant case might well in itsell
have presented "a persuasive
ground for an Immediate denial
of the writ scught.ti Since the
Court of Appeal has already is- !
sued an order to show cause,
however, and since the plaintiet
did not raise this polnt eithet
pefors the Court of Appeal or.
this court, and since the case
has been fully briefed on the
merits, we proceed to ;eva!uate}
the maln - contention raised by,
the petition. {See .Roaamsest ¥
Superior Coust {1964}, 60 Cal. 24
™9, T2, o
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April 26, 1970

John H. DeMoully

Californis Law Revislion Commiasion
Senool of Law

Stenford Universis

Stanford, Cslif. 93365

Dasyr John:

Your letter of spril 16, regerding Kanner's
suggestion of & study of sppellste review in the areas
of discovery, restsad comfortably with other unanswered
‘mail while I battled with the printer. I epologlze
for t he delay.

There 18 1ittls that I cen add to my original
observetiong. The prevailing vlew is that any group
with a pufficientiy strong motive and hesd of steam
can enact a special reviaw stastute - the current
favorite is mendsmus. The nead for such prompt
review is often obvlous; so is ths dsnger of delsy
in ths trisl. The desirsble solution, I think, 1s
e discrstionery appeal, which will ellow prompt review
whore it will servs proper objectives of trisl pro-
cedure, snd will re jsct it when It will not. The
present view of Oceanslde and Fac. Telephone, thai
review will be granted to allow sppellste courts to
{1ssue some kind of edvisory opinlon on the law, end
will bs denled to s litigent whose right 1s clear,
is to me indefensinle, and I have saild so on asversl
occasions. Put it 3s & praciicel, 1L i1llogical
solution, in en appellste syatem without a2 conalstent
pattern for review, and in 2 Judiclal system which
refuses to provide for Jagitimate sdvisory opinions amd
continual 1y seeks means to bootleg them.

Now for what answer I oan offer, off the cuff, to
your specific guestlon: If the motion to suppraas
11legally obtained evidence deserves appellate review, s0
do discovery procesdings. {I cculd glve half s dozen
other snalogies.} But I still think that the only study
worth while is of asppellsts review of Intermediate orders
generslly, rather than of each one individually.

[ ! .
R ¥grully _ff
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LAW OFFICES

ANDREW LANDAY

1532 THIAD STRECST, SLYE 21O
- POST CFFICE BOX ISR
SANTA MONICA, CALIFORNIA S04DE

TELZRHGRE ARCA SODE 213
AL -BASH (SANTA MONITA]
ArC-R7EYE (LOE ANGELES)

3 November 1969

California Law Reviszion Commissiod
School of Law, Stanford Universlicy
Stanford, Califcornia 94300

Re: Interioccutory Appeals
Gent lemern:

At a recent CKEE lecturs on clvlil wrlts one of the
speakers remarked that the reason why California makes
such extensive use of extracrdinary writs 1s that California
procedure is far more pestrictive of interlocutory appeals
+han that of other Jjurlsdictions. The speaker further ex-
plalined that the number of extraordinary writs has Iincreased,
in snormously greabter proportlon to the number of appeals,
ang since extraordinary writs must Le handied immediately,
a greater strain was Delng imposed on courts cf appeal than
would be necessary 1f there were & system of expeditious
interlocutory appeal. The speaker suggested that Bar
Associatlons consider the matter and draft a resolutlion for
presentatlon to the Annuvati Conference of Delegates.

After four yeers of attendance gt the Conference of
Delegates and submission c¢i several resolutlons, it occurs to
me that this matter s far too complex for drafting by a local
Bar group and handling by the Conference of Delegates. I be-
11eve that this problem sbould be considersed by the Law Revi-
slon Commission and I trust that you will iet me know whether
the Commiselon plans %o study this gquestion.

Very truly yours,

//,/’j:::“mj} ,
7 1 2 #
(AR
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-~ ) : B. E. WIiTKIN
ATTORNEY AT Law

i k“' 2740 SuadTA Hoad

BRERKELEY, CALIPORNLA 94708 -
THORSWALL B-3318

Nov. 15, 1969
John H. DeMoully '
Executive Secretary
Cal. Law Revisions Com.

. Sehool of Law, Stanford University,
‘Stanford, Cslif. 91305 S

~ Dear Johni

. Wy usuyslseason's apologles (up to my neck ingmge
proofs)} for this delay in snswering your letter of November
" The queation you ralse calls for é-faitffq#pdﬁ#§§ bhﬁ:' |
u t?1;'1ettgr is not the time for it. I will summarige my = -
views. | - . o SR

:  First, the idea thet sn unworkable volumé of wplt -
progsedings hes resulted from an outmoded eppesl statute - - L
was first expressed by me in 1940-1043 in working on:the. -~ -
rmaless on sppeal, restated in my t alk to-the Con snee of o
 Judges edbout 12 ysars 8go ("The Extraocrdinsry Writ' = Frisn
- or Bremy", printed Iin the State Bar Journsl st ebout that .
' time, end reiterated in several panels of :the Conferénce .
of. Judges, Appellate section, in recenit yesrs. T 'am still

- of the aame opinion. -

Second, the correct solutlon is a resxsmination end
revision of the appeal stetutes, to refl-ct the moltérn - .

need for erd desire for expedlitious review of meny orders
which are not final judgments. This solutlon, proposed
iﬁ;lghB.and,tharaaftér,=neverrarop$ed sniy Interdst. In= "
stoad, the State Bar regularly sponsored. legislation to
increase the scops of writ review (venue; process, motion
to suppress, etc.). With the var comnitied to the weit
solution; and the eppellate courts géarsd. to handling 1ty -
who wents &n intelligent system? - . - . e

My conclusion: ' The Commisaion, at graat expenss,
could produce & much better review system then the one
we have.  To edopt 1t would be to undo all the painful
work In the wrong direction that the courts end bar have .
done in the pest 15 yesrs. = I cen think of more useful’
projects for the moment. o ‘ S

| C ; With best regardé, I em




